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FACTS

The applicant / company (employer) had engaged a transport agency for
employees of the company to travel to and from the workplace.

The services were provided free of cost as a part of human resource policy,
but in case of air-conditioned buses, the company recovered a nominal
amount of Rs. 600/month.

The advance ruling was sought on the aspects of taxability of such facility

provided by the employer to the employee with or without recovery of cost
from employees.

CONTENTIONS BY APPLICANT

The free transportation facility is provided by the employer to its employees
during the course of employment, more particularly, in return to the services
supplied by the employee. Thus, the said services can be construed as a
consideration for the supply of services by the employee. The services from
employee to employer are covered under Entry 1 of Schedule lll to the
Central Goods and Services Tax Act, 2017 (‘CGST Act’), hence, the
consideration paid for such services shall not be liable to tax.




Alternatively, the transportation facilities are provided by employer to
employee free of cost, thus the same being supply without consideration
cannot be construed as supply under Section 7(1)(a).

The provision of said facility does not fall under Section 7(1)(c), which covers
activities or transaction between related person made in course or
furtherance of business, to be treated as supply even if made without

consideration, because said facilities are not provided in course or furtherance
of business for the following reasons: -

Firstly, the provision of transportation facility is not the business of the
applicant, and neither does the applicant provide bus transportation facility
to its employees nor are the employees buying this facility from the
Applicant.

Secondly, the applicant does not intend to earn any income out of this
facility.

Thirdly, the transportation facility is not mandated by law rather, the same
is provided as an additional facility to employees.

Hence, the transportation facility provided by company (employer) to the
employees can be construed as a related party transaction, but it cannot be

construed to be supply by virtue of Entry 2 of Schedule | as it is not done in
the course or furtherance of business.

RULING

The transportation facility provided by employer to employee qualifies as a
transaction between related parties, as employer and employees are deemed

to be related persons by virtue of the explanation attached to Section 15 of
CGST Act.

The transportation facility provided by the applicant to its employees qualify
as an activity in furtherance of his business, as the expression furtherance of
business’ is broad enough to cover anything done in relation to business, while

carrying out business or simply an ordinary activity of that organization to run
its business.

Thus, the transport facilities provided by employer to employee either free of
cost or upon collection of a nominal amount, would be a taxable service under
GST and for valuation of such services, provision under Section 15 shall be
applicable.



KEY TAKEAWAYS

Transportation facility provided by employer to employee in the course or
furtherance of business can not be covered under Entry 1 of Schedule IlI,
because the said entry covers services provided by employee to the employer
and not the other way around.

The expression ‘activity in furtherance of business' is broad enough to cover
anything done in relation to business, while carrying out business or simply an
ordinary activity of that organization to run its business. Thus, regardless of
nature of business, if such facilities are extended by the employer to the
employee, the same can be said to be done in furtherance of business.

The present ruling issued by AAR-Haryana is in total derogation to the ruling
issued by AAR- Maharashtra to Tata Motors [2020-VIL-257-AAR] on the
similar facts. The AAR-Maharashtra ruled that the transportation facilities
supplied by the employer to employees, are covered under
"Employer-Employee" relation, thus, the same does not qualifies as supply by
virtue of Entry 1 of Schedule Ill. Hence, when applicant is not supplying any
services to its employees, GST would not be applicable on the nominal
amounts recovered by applicants from their employees.

It is pertinent to note that in the matter of Caltech Polymers Private Limited
[2018 (4) TMI 582] which has been upheld by Appellate Authority for

Advance Ruling [2018 (10) TMI 1313], it was held that recovery of the amount
from employees for the canteen services provided by
the company would be considered as outward
supply and GST will be applicable on the
same.




L&S ADVISORY

In a Press Release dated 10 July 2017, it was clarified by the CBIC that supply by the
employer to the employee in terms of contractual agreement entered into between
the employer and the employee, will not be subjected to GST.

The liability for payment of tax on provision of facilities to employees may arise when
perquisites are outside the scope of employment agreement. The terms of contract or
employment therefore plays a crucial role in determining the taxability of perquisites in
the hands of the employer.

Employers providing certain facilities or perquisites (such as transportation, canteen,
insurance, healthcare, etc.) to its employees are advised to review the terms of
employment with its employees in view of the divergent rulings on this issue.

The companies are also advised to revisit the stand taken by them on the GST
implication on partial recovery of money towards provision of various facilities to their
employees.

[In RE: Beumer India Private Limited - Advance Ruling No. HAR/HAAR/2020
-21/1, dated 29 October 2020, AAR Haryana]
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