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The Supreme Court of India has allowed 
Revenue department’s appeal against the Delhi 
High Court decision where the High Court had 
allowed rectification of Form GSTR-3B in 
respect of the period in which the error had 
occurred. The Apex Court was of the view that 
Paragraph 4 of the Circular dated 29 December 
2017, restricting such rectification, is consistent 
with the statutory provisions.



 • The present Civil Appeal was filed by the Appellant-department 
  challenging the Judgment dated 5 May 2020 of the Delhi High Court.
   
 • According to the Respondent-assessee, during the initial phase of GST  
  implementation, due to various technical issues, it did not have the   
  correct details of Input Tax Credit (‘ITC’) and therefore, it filed monthly  
  returns in Form GSTR-3B by recording ITC on estimate basis. As the  
  details of ITC were not known to the assessee, it discharged its output  
  tax liability in cash.
 
 • Subsequently, when the correct details were made available, the   
  assessee realized that the ITC figures were under-reported, and the  
  tax liability was incorrectly discharged through cash.
 
 • As per the assessee, the said error occurred due to delay in    
  operationalization of Form GSTR-2, 2A and 3.
  
 • Thus, the assessee wanted to rectify its earlier returns (i.e. Form   
  GSTR-3B), however, it was unable to do so in view of the paragraph 4  
  of the Circular No. 26/26/2017-GST dated 29 December 2017 which  
  restricted the rectification of such Form GSTR-3B.

 • Vide its judgement dated 5 May 2020, the Delhi High Court allowed  
  the Writ Petition by reading down paragraph 4 of the said Circular to  
  the extent it restricted the rectification of Form GSTR-3B in respect  
  of the period in which the error had occurred.

 • The High Court further allowed the assessee to rectify Form GSTR-3B  
  filed for the period July 2017 to September 2017.  

BRIEF FACTS 

Whether the High Court was correct in reading down paragraph 4 of the Circular 
dated 29 December 2017?

ISSUE 

SUPREME COURT’S DECISION

 • Assessee being a registered person is under a legal obligation to   
  maintain books of accounts and records as per the provisions of the  
  Central Goods and Services Tax Act, 2017 (‘CGST Act’) and the Rules.  
  Thus, it is not wholly dependent on the auto-generated information  
  for discharging its tax obligation.

 • Even in the past, it had been maintaining such books of accounts and  
  was submitting returns on its own. It is the same pattern which had to  
  be followed in post-GST regime.

 • Thus, non-operability of Form GSTR-2 has no impact on the   
  determination of tax liability by the assessee which could have been  
  determined through the records maintained by it.
  
 • Form GSTR-3B, though a stop gap arrangement, is a return under the  
  GST and the provisions of Section 39(9) of the CGST Act and Rule 61  
  would apply in full vigor to the returns filed in FORM GSTR-3B.
 
 • Payment of liability through cash or credit is a matter of option. Once  
  the option is exercised by an assessee, it cannot be reversed as there  
  is no express provision in the CGST Act and / or the CGST Rules which  
  permit swapping of entries e�ected in the electronic cash ledger   
  vis-à-vis the electronic credit ledger or vice-versa.
 
 • If the assessee is allowed to rectify returns, it would result in complete  
  chaos and uncertainty and collapse of tax administration. Thus, it   
  cannot be allowed to unilaterally rectify the returns which would a�ect  
  the liabilities of other stakeholders.
 
 • Paragraph 4 of the Circular dated 29 December 2017 is consistent   
  with the statutory provisions and the High Court erred in allowing   
  rectification of returns in the teeth of the statutory provisions.
     
 • The finding of the High Court that as there was no possibility of   
  getting refund of the excess ITC, the only remedy for seamless   
  utilization of credit was by allowing rectification of Form GSTR-3B, is  
  also incorrect. The ITC amount remains intact in the credit ledger   
  which can be availed in the subsequent returns including the next   
  financial year.
 
 • Consequently, the appeal filed by the Department was allowed and the  
  judgment passed by the High Court of Delhi was set aside.       
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L&S Comments:

While applicability of the decision must be seen in the facts of each case. It is 
now clear that Form GSTR-3B is a return for the purposes of GST laws. Thus, 
it can only be rectified in the manner specified in Section 39(9) read with 
Rule 61(5). The rectification can be done only in the return to be furnished in 
the month or quarter during which such omission or incorrect particulars are 
noticed and not in the return for the period to which it relates.  

[Union of India v. Bharti Airtel Ltd. – Judgement dated 28 October 2021 in 
Civil Appeal No. 6520/2021, Supreme Court] 
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