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Levy of IGST on ocean freight
in CIF contracts violates the 
principle of composite supply 
under Section 8 of the 
IGST Act  
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The bone of contention in the batch of matters 
preferred by the revenue before the Hon’ble 
Supreme Court against the judgment of the 
Hon’ble Gujarat High Court is whether an Indian 
importer can be subject to the levy of 
Integrated Goods and Services Tax (‘IGST’) on 
the component of ocean freight paid by the 
foreign seller to a foreign shipping line, on a 
reverse charge basis. The Hon’ble Supreme 
Court has held that the levy of IGST on ocean 
freight on the Indian importer is in violation of 
the principles of composite supply enshrined 
under Section 2(30) read with Section 8 of the 
Central Goods and Services Tax Act, 2017 
(‘CGST Act’). 
 
Before the Hon’ble Gujarat High Court, the 
assessee challenged the legality and validity of 
the Entry No. 9(ii) of Notification No. 08/2017 
– Integrated Tax (Rate) dated 28.06.2017 read 
with Entry No. 10 of Notification No.10/2017 – 
Integrated Tax (Rate) dated 28.06.2017 
(‘impugned notifications’). The assessee also 
challenged the levy of Goods & Services Tax on 
ocean freight being illegal under the provisions 
of Section 5(3) of the Integrated Goods & 
Services Tax Act, 2017 (‘IGST Act’).  
  



 • The assessee imports goods by ocean transport on a Cost-Insurance  
  -Freight (‘CIF’) basis from a place outside India, up-to the customs   
  station in India. The assessee pays customs duties on the import of  
  goods, which includes the value of ocean freight. 

 • In the case of a CIF contract, the freight invoice is issued by the   
  foreign shipping line to the foreign exporter, without the involvement  
  of the importer. Ocean freight is paid by the importer only when   
  goods are imported under a Free-on-Board (‘FOB’) contract. 

 • Notification No.8/2017- Integrated Tax (Rate) dated 28 June 2017 was  
  issued by the Central Government on the advice of the Goods and  
  Services Tax Council, in exercise of powers under Section 5(1), Section  
  6(1) and Section 20(iii)-(iv) of the IGST Act, read with Section 15(5) and  
  Section 16(1) of the CGST Act. Entry 9 of Notification 8/2017,   
  e�ective from 1 July 2017, levied an integrated tax at the rate of 5 
  percent on the supply of specified services, including transportation of  
  goods, in a vessel from a place outside India up to the customs station  
  of clearance in India.

 • On 28 June 2017, the Central Government issued Notification 10/2017.  
  Serial 10 of Notification 10/2017 categorized the recipient of services  
  of supply of goods by a person in a non-taxable territory by a vessel  
  to include an importer under Section 2(26) of the Customs Act 1962.

 • The assessee alleges that the impugned notifications create an   
  element of double taxation, as ocean freight is included in the value of  
  goods for the purpose of customs duty which the importer is liable to  
  pay. The assessee did not dispute the liability of integrated tax on   
  supply of service of transportation when it imports goods on an FOB  
  basis.

BREIF FACTS  



ISSUES:

The Court considered the following issues in its judgment:
1. Whether the Indian importer can be considered to be the recipient of

services for the purpose of Section 5(3) of the IGST Act?
2. Whether the impugned notifications su�er from the vice of excessive

delegation and hence ultra vires the IGST Act?
3. Whether the levy under the IGST Act amounts to double taxation?
4. What is the status of the recommendations passed by the GST Council

under provisions such as Section 5(3) of the IGST Act?
5. Whether the imported goods procured on CIF basis constitute an

inter-state supply or is it an extra-territorial tax?

DECISION:

Issue No. 1 - 
• Section 5(3) of the IGST Act does not confer the powers on the

Central Government to create a deeming ficion vis-à-vis who
constitutes the recipient. Section 5(3) merely enables the Central
Government to identify certain categories of goods and services,
where the supplier of the service is charged on a forward charge basis.

• However, Section 13(9) of the IGST Act read with Section 2(93)(c) of
the CGST Act inherently creates a deeming fiction for the importer of
goods to be the recipient of shipping service.

Issue No. 2 - 
• Section 5(3) of the IGST Act provides the Government the power to

specify categories of supply of goods or services or both on which tax
shall be paid on a reverse charge basis by the recipient.
The Government is to exercise this power on the recommendation of
the GST Council. The Government in exercise of its power under
Section 5(3) of the IGST Act issued the impugned Notification 10/2017
specifying the ‘categories of the supply’ which shall be subject to
reverse charge.

• The notification, besides specifying the criteria, has also mentioned the
corresponding recipient in those categories.



 • Both the IGST and CGST Act clearly define reverse charge, recipient  
  and taxable persons. Thus, the Hon’ble Supreme Court concluded that  
  the essential legislative functions vis-à-vis reverse charge have not  
  been delegated. Therefore, the stipulation of the recipient in each of  
  the categories in the impugned notification is only clarificatory. The  
  Government by the impugned notification did not specify a taxable  
  entity di�erent from that which is prescribed in Section 5(3) of the  
  IGST Act for the purposes of reverse charge. 

 Issue No. 3 –
 • In a CIF contract, the supply of goods is accompanied by the supply of  
  services of transportation and insurance, the responsibility for which  
  lies on the seller (the foreign exporter in this case). The supply of   
  service of transportation by the foreign shipper forms a part of the  
  bundle of supplies between the foreign exporter and the Indian   
  importer, on which the IGST is payable under Section 5(1) of the IGST  
  Act read with Section 20 of the IGST Act, Section 8 and Section 2(30)  
  of the CGST Act.
 
 • To levy the IGST on the supply of the service component of the   
  transaction would contradict the principle enshrined in Section 8 and  
  be in violation of the scheme of the GST legislation.

 • Based on this reason, while the impugned notifications are validly   
  issued under Sections 5(3) and 5(4) of the IGST Act, it would be in   
  violation of Section 8 of the CGST Act and the overall scheme of the  
  GST legislation.
 
 • The Hon’ble bench upheld the impugned judgment of the Hon’ble   
  Gujarat High Court to the extent that a tax on the supply of a service,  
  which has already been included by the legislation as a tax on the   
  composite supply of goods, cannot be allowed.

 Issue No. 4 –
 • The recommendation of the GST Council made under Article 279A is  
  non-qualified. That is, there is no explanation on the value of such a  
  recommendation. Yet the notion that the recommendations of the   
  GST Council transform into legislation in and of themselves under   
  Article 246A is farfetched. 
 
 • If the GST Council was intended to be a decision-making authority   
  whose recommendations transform to legislation, such a qualification  
  would have been included in Articles 246A or 279A. Neither does   
  Article 279A begin with a non-obstante clause nor does Article 246A  
  provide that the legislative power is ‘subject to’ Article 279A. 



  • The provisions of the IGST Act and CGST Act which provide that the  
  Union Government is to act on the recommendations of the GST   
  Council must be interpreted with reference to the purpose of the   
  enactment, which is to create a uniform taxation system.

 • The ‘recommendations’ of the GST Council are the product of a   
  collaborative dialogue involving the Union and States. They are   
  recommendatory in nature. 

 Issue No. 5 - 
 • Section 13(9) of the IGST Act creates a deeming fiction of place of  
  supply of transportation services to be in India when the destination  
  of goods is in India. In this case, it is clear the supplier of service- the  
  foreign shipping line - is located outside India and the place of supply  
  is India. 

 • Section 2(31) of the CGST Act defines ‘consideration’ to include   
  payment made or to be made, in money or any other form, for the  
  inducement of supply of goods or services to be made by the recipient  
  or by any other person.

 • Thus, in the case of goods imported on a CIF basis, the fact that   
  consideration is paid by the foreign exporter to the foreign shipping  
  line would not stand in the way of it being considered as a “supply of  
  service” under Section 7(4) of the IGST Act which is made for a   
  consideration, thereby constituting “supply of service” in the course of  
  inter-state trade or commerce that can be subject to IGST under   
  Section 5(1) of the IGST Act.

L&S comments:

The judgment is noteworthy as it recognizes the status of the GST Council v
is-à-vis the legislature’s powers to enact primary legislation. It is important to 
note that the impugned notifications are held to be clarificatory and not ultra 
vires the IGST Act. The levy of IGST on ocean freight has been set aside on the
ground that such levy violates the tenets of composite supply under GST. 

[Union of India & Anr. v. Mohit Minerals Pvt. Ltd. Through Director– Judgment 
dated 19 May 2022 in Civil Appeal No. 1390 of 2022, Supreme Court]
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