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Service tax payable on RCM 
basis on secondment of 
employees from foreign 
group companies under 
‘Manpower Supply’  

INDIRECT TAX

UPDATE NO. 22 OF 2022



A three Judge Bench of the Hon’ble Supreme 
Court has held that the service tax is payable 
on the payments (salaries and allowances) 
towards secondment of employees. The Hon'ble 
Supreme Court noted that although operational 
or functional control over the seconded 
employees was exercised by the assessee, the 
seconded employees continue to remain as 
employees of the foreign group companies.   



• The issue for determination arose out of demand notices issued to the
assessee company (‘assessee’) in India. The assessee entered into
agreements with its various group companies located in the United
States of America, United Kingdom, Dublin, Singapore etc. and
provided general back o�ce and operational support to such group
companies.

• As per the understanding with group companies, when required the
assessee requested the group companies for managerial and technical
personnel to assist in its business and accordingly the employees were
selected by the foreign group company and transferred to assessee in
India.

• The seconded employees would receive their salary, bonus, social
benefits and other expenses from the group company and there after
the assessee would reimburse the same to the group company.

• Demand of service tax under Reverse Charge Mechanism (‘RCM’) was
raised under ‘Manpower Recruitment or Supply Agency Service’ for
payments made to foreign group companies w.r.t. seconded personnel.
Period in dispute pertained to October 2006 to March 2014.

FACTS

ORDER OF ADJUDICATING AUTHORITY
AND CESTAT  

The Adjudicating Authority confirmed the demand of service tax for the period 
October 2006 to March 2012 on the ground that the idea behind secondment 
arrangement was that the secondee will remain employed by the original 
employer during the secondment, and will, following the termination of the 
secondment return to the seconder as a consequence of which the secondee 
does not become integrated into the host’s organization in India. For the period 
post April 2012, the demand was dropped holding that employer-employee 
relationship exists between the assessee and seconded employee.

Appeals were made to the CESTAT. The CESTAT allowed the assessee appeals 
and dismissed the Revenue Appeals holding that agreement between the 
assessee and group company does not relate to ‘supply of manpower’ and that 
the assessee and seconded employees were related as employer-employe. 
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SUPREME COURT JUDGMENT

On appeal by the Revenue, the Hon'ble Supreme Court a�rmed the findings of 
the Adjudicating Authority that employer-employee relationship did not exist 
between the assessee and seconded employees. It was observed that although 
seconded employee was under visible control and works under the direction of 
the assessee in India, seconded employee continued to be in the payroll of the 
group company. If the assessee was not satisfied with the seconded employee, 
the secondee returned to the group company. Additionally, after successful 
completion of secondment, the seconded employee returned to the group 
company. Further, even the secondment was as per the policy of the group 
company.

Under the contractual arrangement, the group company in relation to its 
business deployed them to the assessee. The consideration in the transaction 
was that the assessee benefited from the skilled employees, assigned them with 
specific jobs or assignments and thereby benefited from increase in revenue. The 
quid pro quo in secondment of employees was implicit in the scheme of things.

Implications :

The judgment of the Supreme Court is important for its industry wide 
ramifications. The scope of Manpower Supply Service has been expanded. 
The supply of seconded employees was considered to be in relation to the 
business of the overseas group company. The Supreme Court also observed that 
even if the control and power to remove from work rests with the assessee in 
India, the fact that seconded employees continue to enjoy a right of lien on the 
employment in the group company and therefore, cannot be considered as 
employee of assessee. Additionally, the present judgment introduces a new test 
of consideration. The reimbursements in the present case were also treated as 
quid pro quo for the overall benefit to the assessee arising out of the 
transaction.

[Commissioner v. Northern Operating Systems Pvt. Ltd. – Judgement dated 19 
May 2022 in CA 2289-2293/2021, Supreme Court]



www.lakshmisr i .com

exceeding expectations
SINCE 1985

LOCATIONS

N E W  D E L H I

5 Link Road, Jangpura Extension,
New Delhi 110 014
PHONE: 011-4129 9800
---
B-6/10, Safdarjung Enclave,
New Delhi 110 029
PHONE: 011-4129 9900
E-MAIL: Lsdel@lakshmisri.com

M U M B A I

2nd Floor, CNERGY IT Park, 
Old Standard Mill,
Appa Saheb Marathe Marg, 
Prabhadevi,
Mumbai 400 025
PHONE: 022-2439 2500
E-MAIL: Lsbom@lakshmisri.com

C H E N N A I
2, Wallace Garden, 2nd Street,
Chennai 600 006
PHONE: 044-2833 4700
E-MAIL: Lsmds@lakshmisri.com

B E N G A L U R U

World Trade Center,
No. 404-406, 4th Floor, South Wing,
Brigade Gateway Campus,
No. 26/1 Dr. Rajkumar Road,
Malleswaram West,
Bengaluru 560 055
PHONE: 080-4933 1800
E-MAIL: Lsblr@lakshmisri.com

H Y D E R A B A D

‘Hastigiri’, 5-9-163, Chapel Road,
Opp. Methodist Church, Nampally,
Hyderabad 500 001
PHONE: 040-2323 4924
E-MAIL: Lshyd@lakshmisri.com

A H M E DA B A D

B-334, SAKAR-VII,
Nehru Bridge Corner, Ashram Road,
Ahmedabad 380 009
PHONE: 079-4001 4500
E-MAIL: Lsahd@lakshmisri.com

P U N E

607-609, Nucleus,
1 Church Road, Camp
Pune 411 001
PHONE: 020-6680 1900
E-MAIL: Lspune@lakshmisri.com

K O L K ATA

2nd Floor, Kanak Building,
41, Chowringhee Road,
Kolkata 700 071
PHONE: 033-4005 5570
E-MAIL: Lskolkata@lakshmisri.com

C H A N D I G A R H

SCO No. 59, 1st Floor,
Sector 26, Madhya Marg,
Chandigarh 160 026.
PHONE: 0172-492 1700
E-MAIL: Lschd@lakshmisri.com

G U R U G R A M

OS2 & OS3, 5th Floor,
Corporate O�ce Tower,
AMBIENCE Island, Sector 25-A,
Gurugram 122 001
PHONE: 0124-477 1300
E-MAIL: Lsgurgaon@lakshmisri.com

P R AYA G R A J  ( A L L A H A B A D )

3/1A/3, (Opp. Auto Sales)
Colvin Road, Lohia Marg,
Prayagraj 211 001 
PHONE: 0532-242 1037/242 0359
E-MAIL: Lsallahabad@lakshmisri.com

K O C H I

1st Floor, PDR Bhavan,
Palliyil Lane, Foreshore Road,
Ernakulam, Kochi 682016
PHONE: 0484-486 9018/486 7852
E-MAIL: Lskochi@lakshmisri.com

J A I P U R
2nd Floor (Front side), 
Unique Destination, Tonk Road, 
Near Laxmi Mandir Cinema Crossing,
Jaipur, Rajasthan 302 015
PHONE: 0141–456 1200
E-MAIL: Lsjaipur@lakshmisri.com

N A G P U R
1st Floor, HRM Design Space, 
90-A, Next to Ram Mandir,
Ramnagar, Nagpur 440033
PHONE: +91-712-2959038/2959048
E-MAIL: Lsnagpur@lakshmisri.com

DISCLAIMER: This update is meant for informational purpose only and does not purport to be advice 
or opinion, legal or otherwise, whatsoever. The information provided is not intended to create an 
attorney-client relationsthip and is not for advertising or soliciting. Lakshmikumaran & Sridharan or its 
associates are not responsible for any error or omission in this update or for any action taken based on 
its contents.

To unsubscribe, please mail to update@lakshmisri.com

© 2022 Lakshmikumaran & Sridharan. All rights reserved.


