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The amendments (except those proposed to operate retrospectively viz.,
amendments to Section 23 and Schedule Ill) proposed to be made to the Central
Goods and Services Tax Act, 2017 (CGST Act) and Integrated Goods and
Services Tax Act, 2017 (IGST Act’) shall come into force upon enactment of the
Finance Act, 2023 with corresponding enactments by States and Union
Territories with Legislatures. The amendments will come into force in said manner
unless the Finance Act, 2023 provides otherwise.

The changes introduced in the CGST Act are as follows:

A. INTEREST UNDER SECTION 50 FOR
NON-PAYMENT WITHIN 180 DAYS

Second Proviso to Section 16(2) presently states that where a recipient fails
to pay amount towards value of supply (with tax) within a period of 180 days
from the date of issue of invoice by the supplier, an amount equal to the
input tax credit (1TC) availed by the recipient shall be added to his output tax
liability, along with interest thereon, in manner prescribed.

The words ‘added to his output tax liability, along with interest thereon’ have
been proposed to be substituted to specifically state that ITC availed by the
recipient shall be ‘paid by him along with interest payable under section 50",

LKS COMMENTS

This amendment has been proposed to be made to ratify the changes
made in Rule 37(1) of the Central Goods and Services Tax Rules, 2017
(‘CGST Rules’) by Notification No. 26/2022 - Central Tax dated
26.12.2022.

Further, the charging provision for levy of interest on failure to pay value
of supply (with tax) has been proposed to be introduced to avoid any
dispute regarding non-levy of interest in such situations in the absence of
any charging provision under the Act.



ITC WHERE PAYMENT MADE BY

RECIPIENT TO SUPPLIER

C.
IN

The words 'to the supplier’ have been proposed to be inserted in third proviso to
Section 16(2) of the CGST Act.

The proposed amendment to the third proviso clarifies that the recipient shall be
entitled to avail ITC on payment made by him ‘to the supplier’ of the amount
towards the value of supply of goods or service or both along with tax payable
thereon.

APPORTIONMENT OF ITC - AMENDMENT
EXPLANATION TO SECTION 17(3)

Explanation to Section 17(3) has been proposed to be amended to include value of
such activities or transactions as may be prescribed in respect of clause (a) of
paragraph 8 of the Schedule Il in the value of exempt supply.

This is in addition to the activities or transactions specified in paragraph 5 of the
said Schedule which is currently covered under the said Explanation.

LKS COMMENTS

As a result of this proposed amendment, the transaction of sale of supply of
warehoused goods to any person before clearance for home consumption
(in-bond sale) will be treated to be an exempt supply for the purpose of
reversal of ITC.

NO ITC ON SUPPLIES USED FOR

ACTIVITIES/OBLIGATIONS UNDER CSR

Clause (fa) has been proposed to be inserted under Section 17(5) of the CGST Act
to state that ITC shall not be available in respect of goods or services or both
received by a taxable person, which are used or intended to be used for activities
relating to his obligations under corporate social responsibility referred to in
section 135 of the Companies Act, 2013.



LKS COMMENTS

The availability of ITC on goods or services used for activities relating to
obligations under corporate social responsibility has been a subject matter of
dispute due to contrary Advance Rulings. Once the proposed amendment
comes into force, ITC will not be available on goods or services used/intended
to be used for discharge of corporate social responsibility obligations.

E. AMENDMENT TO SECTION 23
(W.R.E.F. 01.07.2017)

Section 23 provides for persons not liable for registration. The said provision has
been proposed to be amended to give an overriding effect over Section 22 and
24 of the CGST Act.

Further, Section 23(b) of the CGST Act has been proposed to be amended to
additionally provide that the government may impose ‘conditions and restrictions’
in the notification specifying categories of persons who may be exempted from
obtaining registration under the CGST Act.

LKS COMMENTS

This proposed amendment is benevolent to the taxpayers who are
exempted from taking registration pursuant to Section 23 of the CGST
Act.

Some persons are required to compulsorily register under GST in terms of
Section 24 (such as to discharge GST liability under reverse charge).

The dispute pertaining to registration of such persons on account of
invocation of Section 24 even though they may be covered by Section 23
would now be settled by virtue of this proposed amendment.

In certain cases, the amendment might lead to a dispute as to whether tax
is to be discharged on reverse charge basis or under forward charge.



F. COMPOSITION LEVY EXTENDED TO
SUPPLIERS MAKING SUPPLY OF GOODS
THROUGH E-COMMERCE OPERATORS

Section 10(2)(d) of the CGST Act states that a registered person shall not be
eligible to opt for composition scheme under sub-section (1) if he is engaged in
making supply of goods or services through electronic commerce operator
(ECO’) who is required to collect tax at source under section 52 ('TCS).

The provision has been proposed to be amended to omit the words ‘goods or.
Accordingly, if a registered person is engaged in making a supply of goods
through an ECO (required to collect TCS), such person shall be eligible to opt for
composition scheme under Section 10(1).

Similar changes have been proposed to be made to Section 10(2A)(c) of the
CGST Act. The provision prescribes for an alternative composition scheme for
persons not eligible to opt for composition scheme under sub-sections (1) and (2)
of Section 10 with prescribed turnover.

G. INTRODUCTION OF TIME LIMIT FOR
FURNISHING VARIOUS RETURNS/
STATEMENTS

It has been proposed to insert a new sub-section (5) in section 37 of the CGST
Act so as to provide a time limit of three years upto which the details of
outward supplies under sub-section (1) of the said section for a tax period can be
furnished by a registered person.

It has been proposed to insert a new sub-section (11) in section 39 of the CGST
Act so as to provide a time limit of three years upto which the return for a tax
period can be furnished by a registered person.

It has been proposed to insert a new sub-section (2) in section 44 of the CGST
Act so as to provide a time limit of three years upto which the annual return
under sub-section (1) of the said section for a financial year can be furnished by
a registered person.

It has been proposed to insert a new sub-section (15) in section 52 of the
Central Goods and Services Tax Act so as to provide a time limit of three years
upto which the statement under sub-section (4) of the said section for a month
can be furnished by an electronic commerce operator.

Further, a proviso has been proposed to be inserted in all the aforesaid cases to
empower the Government, on the recommendation of the Council, to extend by
notification, the said time limit, subject to certain conditions and restrictions as
may be prescribed.



LKS COMMENTS

This amendment has been proposed pursuant to recommendation of GST
Council in its 48th Meeting.

As a result of above amendment, the registered person will not be allowed
to furnish GSTR1, GSTR 3B, GSTR 9, GSTR 8 after a period of 3 years
from the due date of furnishing of such returns/statements.

A reqistered person shall not be allowed to furnish GSTR-1 and GSTR-3B
for a tax period if the statement/return has not been furnished for any of
the previous tax periods. However, as per the amendment once GSTR-1
and GSTR-3B are not allowed to be furnished after a period of 3 years
from the due date of furnishing of such returns/statements, whether
subsequent statements/returns would be allowed to be furnished is an
issue which requires clarification.

The proposed change will come into effect prospectively.

H. CHANGES IN SECTION 54

Section 54(6) provides that proper officer may, in case of any claim for refund
on account of zero-rated supply made by registered persons, (other than
notified categories), refund on a provisional basis, ninety per cent. of total
amount so claimed, excluding amount of ITC provisionally accepted, in manner
prescribed and thereafter make order under Section 54 (5).

In the aforesaid sub-section, the words “excluding the amount of input tax credit
provisionally accepted,” shall be omitted.

LKS COMMENTS

With effect from 1°t January 2022, Section 41 of the CGST Act has been
substituted by Finance Act, 2022 to provide availment of ITC on
self-assessed basis and has omitted the provision related to availment of
ITC on provisional basis & matching thereof.

The above changes have been proposed to be made to ensure uniformity.



I. CHANGES IN SECTION 56 - INTEREST
ON DELAYED REFUND

In section 56 of the CGST Act, for the words “from the date immediately after
the expiry of sixty days from the date of receipt of application under the said
sub-section till the date of refund of such tax”, the words “for the period of
delay beyond sixty days from the date of receipt of such application till the date
of refund of such tax, to be computed in such manner and subject to such
conditions and restrictions as may be prescribed’ has been proposed to be
substituted.

LKS COMMENTS

It appears that the above provision has been proposed to be amended to
empower the Government to prescribe the manner of computation of interest
in such cases.

J. INSERTION OF A SEPARATE SET OF
OFFENCES FOR THE ECOS

Vide clause 138 of the Finance Bill 2023, a new sub-section (1B) has been
inserted in Section 122 of the CGST Act, which prescribes the penalty that can
be imposed for a set of offences committed by e-commerce operators (ECOs).
The offences that have been specified for ECOs are as follows:

. Allowing the supply of goods and/or services through it by an unregistered
person, unless such person is exempt from registration in terms of any GST
notification,

ii.  Allowing inter-state supply of goods and/or services through it by a person
who is not eligible to make such supplies,

ii.  Failing to furnish the correct details in the Form GSTR-8 in relation to any
outward supply of goods effected through it by a person exempted from
obtaining registration under this Act.

In case any of these offences are committed by an ECO, it becomes liable to pay

a penalty of Rs. 10,000, or an amount equivalent to the amount of tax involved,

had such supply been made by a registered person other than a person paying

tax under Section 10, whichever is higher.



LKS COMMENTS

K.

Specific provisions have been made for the liability of ECOs on supplies
taking place through their platforms both by registered and unregistered
persons. Resultantly, responsibilities and compliance requirements at the
end of ECOs shall increase.

ECOs in a manner have been mandated to check the registration
requirements of the persons supplying through it.

DECRIMINALISATION OF OFFENCES

UNDER THE GST LAW

The following offences have been decriminalized, and thereby omitted from the

purview of Section 132(1) of the CGST Act:

i The offence of obstruction or prevention of any officer in the discharge of
his duties under the CGST Act;

i.  The offence of tampering with or destroying any material evidence or
documents;

iii.  The offence of failing to supply any information which he is required to
supply under the CGST Act or the CGST Rules or supplying false
information, unless the person is under a reasonable belief (the burden of
proving which shall be upon him) that the information supplied by him is
true;

iv. The attempts to commit, or abetment of the commission of the aforesaid
offences.

The applicable imprisonment and fine have been removed in case of any other

offences (other than those specified under Section 132), where the amount of

tax evaded/ITC wrongly availed or utilised/refund wrongly taken is between

Rs.1 crore and Rs. 2 crores.

In its place, such imprisonment and fine has been made applicable in cases where

invoices are being issued without the supply of goods and/or services, in

violation of the provisions of the CGST Act, or the CGST Rules, leading to
wrongful availment or utilisation of ITC or refund of tax.



LKS COMMENTS

These amendments are in line with the recommendations of the GST
Council at its 48" Meeting, to bifurcate between minor offences with no
component of mala fide intent, and the major offences where the intent
to evade GST is involved.

After the amendment, no offences other than those specified under
Section 132 of the CGST Act can be punished by way of criminal
proceedings, imprisonment and fine.

The threshold for launching criminal proceedings has been raised from
Rs. 1 crore to Rs. 2 crore for all offences under Section 132, except for the
offence of issuance of fake invoices.

This strict emphasis on the offence of issuance of fake invoices is in
keeping with the earlier clarifications issued on the demand and penalty
proceedings in case of such cases of fake invoicing, vide the Circular No.
171/03/2022 - GST dated 06.07.2022 (after the 47th GST Council
Meeting).

L. CHANGES RELATING TO THE
COMPOUNDING OF OFFENCES

The following changes have been brought about in Section 138 of the CGST Act:

Compounding of offences is now allowed only once for all the offences specified

under the amended Section 132(1).

The option of compounding will not be available to any person who has been
accused of committing the offence of issuance of fake invoices, leading to the
wrongful availment/utilisation of ITC or refund of tax.

The restrictions relating to availing the option of compounding of offences has

been omitted for the following circumstances:
. If the person has been allowed to compound any offence once under any

SGST/UTGST Act or the IGST Act in respect of supplies of value exceeding

Rs. 1 crore.
i. If the person is accused of committing an offence under the CGST Act,
which is also an offence under any other law in force.

The amount to be paid for such compounding of offences has been reduced, i.e.

the minimum amount payable would be 25% of the tax involved, and the
maximum amount would be 100% of the tax involved.



LKS COMMENTS

These amendments are in line with the recommendations of the GST
Council at its 48™ Meeting.

The amendment effectively allows only one compounding event for a
person in respect of any of the offences specified under Section 132 of the
CGST Act.

However, no option of compounding is available in respect of the offence
of issuance of fake invoices, where there is consequent wrongful availment/
utilisation of ITC or refund of tax.

The above amendments have made criminal prosecution more stringent for
the offence of issuance of fake invoices leading to the wrongful availment/
utilisation of ITC or refund of tax.

The range of the amount payable for compounding of offences has been
reduced to reduce prosecution under GST laws.

INSERTION OF NEW SECTION 158A
THE CGST ACT

Section 158A is being inserted in the CGST Act so as to prescribe the manner
and conditions for sharing of the information furnished by a registered person in
his return or in his
a.  Application for registration or the monthly return filed under FORM
GSTR-3B,
Statement of outward supplies, or the FORM GSTR-1,
Details uploaded by him for generation of electronic invoice, or
d.  E-way bill or any other details,
as may be prescribed, on the common portal with such other systems, as
may be notified.
For the purposes of sharing the above details under sub-section 158A(1), the
consent shall be obtained, of:
a. the supplier, in respect of all such details,
b.  the recipient, in respect of details furnished under GSTR-1, E-waybill or any
other documents as may be prescribed.
Notwithstanding anything contained in any law for the time being in force, there
shall be no impact on the liability to pay tax on the relevant supply or as per the
relevant return.

0o



LKS COMMENTS

The said changes have been to enable the sharing of information furnished
by the registered person in his return and while making other compliances
with other systems in @ manner to be prescribed.

Pertinently, such details shall only be shared with the consent of the
supplier and in some cases, as well as the recipient and shall not impact the
liability to pay tax on any relevant supply, or the relevant return.

The purpose of this insertion appears to make compliance efficient.

AMENDMENT TO SCHEDULE Ill OF

CGST ACT

In Schedule Ill to the CGST Act, paragraphs 7 and 8 and the Explanation 2
thereof (as inserted vide Section 32 of the Act No. 31 of 2018) shall be deemed
to have been inserted therein with effect from the 01.072017 The said
paragraphs covers supplies of goods from a place outside the taxable territory
to another place outside the taxable territory, high sea sales and supply of
warehoused goods before their home clearance.

No refund shall be granted with respect to the GST which has already been
collected on such activities during the period from 01072017 till 31.01.2019.

LKS COMMENTS

Paragraphs 7, 8(a) and 8(b) were inserted in Schedule Il of the CGST Act
with effect from 01.02.2019. Now, they have been given retrospective
effect.

This amendment is in line with the recommendations of the 48th GST
Council Meeting, and the Press Release dated 1712.202 which recommended
making these paragraphs applicable retrospectively. This amendment has
given it a legislative backing.

This is a welcome amendment whereby the ongoing dispute with respect to
the demand of GST in respect of the period between 01.072017 to
01.02.2019 will be put to rest.



FURTHER, THE CHANGES INTRODUCED IN
THE IGST ACT ARE AS FOLLOWS:

A. Simplifying and widening the taxability of OIDAR services:

The definition of OIDAR services under Section 2(17) of the IGST Act has been
altered to exclude the requirement of the supply being "essentially automated
and involving minimal human intervention” for a supply to qualify as supply of
OIDAR services.

The definition of "non-taxable online recipient” under Section 2(16) has been
substituted, and now it covers any unregistered person. Earlier, it covered any
Government, local authority, governmental authority, an individual or any other
person not registered and receiving online information and database access or
retrieval services in relation to any purpose other than commerce, industry or
any other business or profession, located in taxable territory.

Further, an Explanation has been added to Section 2(16), which adds that any
person who has taken registration solely under Section 24(vi) of the CGST Act,
i.e. persons who have registered only for the deduction of TDS under Section 51,
will also be considered to be an unregistered person for the purpose of this
definition.

LKS COMMENTS

These amendments are in line with the recommendations of the GST
Council at its 48™ Meeting, which recommended making changes to these
definitions in order to reduce interpretational and litigation issues.

The definition of "non-taxable online recipient” has been simplified and
substantially widened to cover any unregistered person. Earlier, the end use
of such OIDAR services used to impact the status of the non-taxable online
recipient.

The removal of the requirement of the services being "essentially
automated and involving minimal human intervention” will lead to various
interpretational issues. The said phrase has been a crucial factor for the
determination of the nature of the services.

Thus, Suppliers engaged in cross-border OIDAR services need to reexamine
their positions. The impact on the position taken in past also needs to be
seen.



B. Amendment in relation to Place of Supply of Services of Transportation of
Goods under Section 12 of the IGST Act

The provision under Section 12(8) of the IGST Act has been proposed to be
omitted; this proviso states that the place of supply of services by way of
transportation of goods outside India as the destination of the goods, where
both the supplier and the recipient of such services are located in India.

LKS COMMENTS

As per the prevailing proviso, the relevant supplies amount to inter-state
supplies, but notably, they fail to qualify as export of services.

The proposed omission would bring a welcome change to eliminate any
confusion with regards to nature of tax applicable on such supplies, and
pertinently, remove any potential for dispute with respect to the eligibility
of ITC in respect of such supplies.
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