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.
Recent High Court decisions in respect of ocean

freight

• Notifications imposing GST/Service tax on

ocean freight in specific case declared to

be unconstitutional



Ratio of the decision:

• The Gujarat High Court in the aforesaid case has held that no
IGST is leviable on the ocean freight for the services provided by
a person located in a non-taxable territory by way of
transportation of goods by a vessel from a place outside India up
to the customs station of clearance in India.

• Entry 9(ii) of Notification No. 8/2017 (I.T.R.) and Entry 10 of
Notification No. 10/2017 (I.T.R.) declared as ultra vires the IGST
Act due to lack of legislative competency and accordingly held to
be unconstitutional.

Mohit Minerals Pvt. Ltd. v. UOI
2020-VIL-36-GUJ (dated 23-01-2020)



Major take-aways from the decision:
• Under Section 5(3) of the IGST Act, the person liable to pay tax

can only be “the recipient” of supply. The term “recipient” has
to be read in the sense in which it has been defined in the CGST
Act. Importer cannot be said to be the recipient of the ocean
freight service in the instant case since the importer has
neither availed the service of transportation of goods nor he is
liable to pay consideration for such service. The foreign
shipping line is engaged by foreign exporter.

• The importer can not be made liable to pay tax on a mere
premise that the importer is directly or indirectly recipient of
service.



• It is neither an inter-state supply under Section 7 nor an intra-
state supply under Section 8 of the IGST Act as follows:
• For Section 8, both the location of the supplier and place of 

supply should be in India. The same is not applicable since 
location of foreign shipping line is outside India.

• Sub-sections (1) and (2) of Section 7 are dealing with goods 
and not relevant.

• For Section 7(3), both the location of the supplier and place 
of supply should be in India. The same is not applicable 
since location of foreign shipping line is outside India.

• Section 7(4) i.e. import of service, is not applicable since 
the location of recipient of service, i.e., the foreign exporter 
being outside India.

• Section 7(5)(a) is not applicable since location of foreign 
shipping line is outside India.

• Section 7(5)(b) pertaining to SEZ is also not applicable.



• A supply where both provider and recipient are outside India can
be made leviable to tax only under Section 7(5)(c) i.e. residuary
clause, provided that “supply is in taxable territory”. The same
cannot be equated with “place of supply”. Supply in the taxable
territory shall mean a supply, all the aspects or majority of
aspects, of which takes place in taxable territory. Thus, e.g., the
provision may cover cases such as a foreign tour operator
conducting a tour in India for a foreign tourist. Mere fact that
transportation of goods terminates in India, will not make such
supply of transportation of goods as taking place in India.

• Thus, no tax can be levied and collected from
importer/petitioner.

• In the instant case, the freight has already suffered IGST as a part
of value of goods imported. Dual levy of IGST cannot be imposed
treating it as supply of service. Double taxation, through
delegated legislation, where statute does not provide, is not
permissible.



Ratio of the decision:
• The Gujarat High Court held that no service tax is leviable on the

ocean freight for the services provided by a person located in a
non-taxable territory by way of transportation of goods by a vessel
from a place outside India up to the customs station of clearance in
India.

• Notification No. 15/2017-ST and Notification No. 16/2017-ST
regarding Rule 2(1)(d)(EEC) and Rule 6(7CA) of the Service Tax
Rules and inserting Explanation-V to reverse charge Notification
No. 30/2012-ST was struck down as ultra vires Sections 64, 66B, 67
and 94 of the Finance Act, 1994.

SAL Steel Ltd. Vs. UOI (Gujarat High Court)
Special Civil Application No. 20785/2018, dated 06-09-2019



Major take-aways from the decision:
• Service covering sea transportation from place outside India up to

Indian Port, is in the nature of an extraterritorial event. Section
64, 66B and section 94 of Finance Act, 1994 do not permit nor
empower Government to collect service tax on such events.

• The impugned Rules and Notifications seek to levy and collect
service tax on services rendered and consumed outside India and
therefore, ultra-vires the provisions of the Act.

• Section 68 read with Section 94 do not permit Government to
make rules for recovering service tax from a third party who is
neither service provider nor service receiver.

• Charging section has to be strictly interpreted. If a person has not
been brought within the ambit of the charging section by clear
words, he cannot be taxed at all. It cannot be said that importers
indirectly receives transportation services.

• No machinery provision for valuation of service, hence Rules and
Notifications are unenforceable.



Open Issues:

• Whether refund is available in respect of Service Tax or GST
already paid under RCM where credit was not eligible?

• Whether ongoing demands by department for service tax or
GST for non-payment of tax on ocean freight under RCM are
liable to be dropped?



Disclaimer: L&S  Update is meant for informational purpose only and does not purport to be advice or opinion, legal or otherwise, whatsoever. Lakshmikumaran & Sridharan does not 
intend to advertise its services  through this update. Lakshmikumaran & Sridharan or its associates are not responsible for any error or omission in this  update or for any action taken 
based on its contents. . To unsubscribe, please mail to update@lakshmisri.com. 

© 2020 Lakshmikumaran & Sridharan, India. All rights reserved.                                                                      www.lakshmisri.com

............................................................................................................................... .......................

NEW DELHI

5 Link Road, Jangpura Extension, 

Opp. Jangpura Metro Station, 

New Delhi 110014

---

B-6/10, Safdarjung Enclave

New Delhi - 110 029

Phone : +91-11-4129 9811

E-mail : lsdel@lakshmisri.com

MUMBAI

2nd floor, B&C Wing, 

Cnergy IT Park, 

Appa Saheb Marathe Marg, (Near 

Century Bazar)

Prabhadevi, Mumbai - 400025.

Phone : +91-22-24392500

E-mail : lsbom@lakshmisri.com

CHENNAI

2, Wallace Garden, 2nd Street

Chennai - 600 006

Phone : +91-44-2833 4700

E-mail : lsmds@lakshmisri.com

BENGALURU

4th floor, World Trade Center

Brigade Gateway Campus

26/1, Dr. Rajkumar Road,

Malleswaram West,

Bangalore-560 055.

Ph: +91(80) 49331800

Fax:+91(80) 49331899                                      

E-mail : lsblr@lakshmisri.com

HYDERABAD

‘Hastigiri’, 5-9-163, Chapel Road

Opp. Methodist Church, Nampally

Hyderabad - 500 001

Phone : +91-40-2323 4924

E-mail : lshyd@lakshmisri.com

AHMEDABAD

B-334, SAKAR-VII,

Nehru Bridge Corner, Ashram 

Road,

Ahmedabad - 380 009

Phone : +91-79-4001 4500

E-mail : lsahd@lakshmisri.com

PUNE

607-609, Nucleus, 1 Church Road, 

Camp, Pune – 411 001

Maharashtra

E-mail : lspune@lakshmisri.com

KOLKATA

2ND Floor, Kanak Building

41, Chowringhee Road

Kolkatta-700071

Phone : +91-33-40051 5570

E-mail : lskolkata@lakshmisri.com

CHANDIGARH 

1st Floor, SCO No. 59, 

Sector 26, 

Chandigarh - 160026 

Phone : +91-172-4921700 

E-mail : lschd@lakshmisri.com

GURGAON 

OS2 & OS3, 5th Floor, Corporate 

Office Tower, AMBIENCE Island, 

Sector 25-A, Gurgaon - 122001                           

Phone : +91-124-477 1300 

E-mail :lsgurgaon@lakshmisri.com

ALLAHABAD

3/1A/3, (opposite Auto Sales), Colvin 

Road, (Lohia Marg), 

Allahabad -211001 (U.P.)

Phone no. : (0532) – 2421037, 

2420359

Email: lsallahabad@lakshmisri.com

KOCHI

First floor, PDR Bhavan, Palliyil

Lane, Foreshore Road, Ernakulam 

Kochi-682016, India

Phone no : +91 (484) 4869018; 

4867852

Email: lskochi@lakshmisri.com

mailto:update@lakshmisri.com
http://www.lakshmisri.com/
mailto:lsdel@lakshmisri.com
mailto:lsbom@lakshmisri.com
mailto:lsmds@lakshmisri.com
mailto:lsblr@lakshmisri.com
mailto:lshyd@lakshmisri.com
mailto:lsahd@lakshmisri.com
mailto:lspune@lakshmisri.com
mailto:lskolkata@lakshmisri.com
mailto:lschd@lakshmisri.com
mailto:lsgurgaon@lakshmisri.com
mailto:lsallahabad@lakshmisri.com
mailto:lskochi@lakshmisri.com

